
OEC1810N 

FILE: B-217481 

TH. COMPTm0LL.R O R N I A A L  
O F  T H 8  U N l T a D  IITATE. 
W A S H I N G T O N ,  O . C .  a o s 4 e .  

DATE: May 15, 1985 I 

MATTER OF: Indian Community Health Service, Inc. 

OIGEST: 

1. Protest contending that an agency should have 
conducted technical discussions with pro- 
tester, since they were held with the other 
offeror in the competitive range, is denied 
since protester's proposal received 49 of 50 
points and could not have been materially 
improved by discussions. Although the other 
offeror's revised technical proposal received 
50 points, the two proposals were essentially 
equal in technical merit and the protester 
lost the award because it raised its esti- 
mated costs in its best and final offer above 
those of its competitor. 

2. Protest contending that agency manipulated 
protester during cost discussions to increase 
its price to its detriment is denied since 
record shows that'the agency's discussions 
were fair and reasonable, consisting only of 
requests for support or explanations of 
proposed costs. 

Indian Community Health Service, Inc. protests the 
award of a contract to the Phoenix Indian Center, Lnc. 
(PIC) under request for proposals (RFP) No. 568-9-04-84, 
issued by the Department of Health and Human Services 
(HHS) for the development of an alcoholism service program 
for I n d i a n s  i n  the Phoenix area. Indian Health contends 
that BHS held technical discussions with PIC and allowed 
PIC to revise  its technical proposal without providing 
Indian Health with the same opportunity. The protester 
also asserts that it lost the contract because the agency 
improperly manipulated ir to increase its estimated costs 
in its best and final offer, and that the agency improperly 
accepted PIC'S proposal, which did not include required 
affiliation agreements with other providers of health care. 

The protest is denied. 
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Backqround 

t y p e  c o n t r a c t  and a l l o c a t e d  50 e v a l u a t i o n  p o i n t s  to  
t e c h n i c a l  f a c t o r s  and 5U p o i n t s  to  t h e  o f f e r o r ' s  b u s i n e s s  
p r o p o s a l ,  i n c l u d i n g  e s t i m a t e d  cos ts .  The  a g e n c y ' s  b u d g e t  
f o r  t h e  program was $!96',0UU. H H S  a a v l s e s  t h a t  t h i s  f i g u r e  
somehow was leaked to  a l l  o f f e r o r s  before  t h e  s o l i c i t a t i o n  
was released.  - I /  

T h e  i n i t i a l  t e c h n i c a l  e v a l u a t i o n s  r e s u l t e d  i n  I n d i a n  
d e a l t h ' s  p r o p o s a l  b e i n g  scoreu a t  4 9  p o i n t s  and PIC's 
p r o p o s a l  a t  38 p o i n t s .  The t h i r d  o f f e r o r ' s  p r o p o s a l  
r e c e i v e d  o n l y  l b  p o i n t s  ana  was d e t e r m i n e d  t o  b e  o u t s i d e  of 
t h e  c o m p e t i t i v e  r a n g e .  The agency  s t a t e s  t h a t  b e c a u s e  
I n a i a n  h e a l t h ' s  t e c h n i c a l  p r o p o s a l  was e s s e n t i a l l y  f r e e  of 
defects ,  no t e c h n i c a l  d i s c u s s i o n s  w i t h  I n d i a n  H e a l t h  were 
c o n d u c t e d .  PIC, however ,  was s e n t  a i e t t e r  s e t t i n g  f o r t n  . 
t h e  g e n e r a l  areas of d e f i c i e n c y  i n  i t s  t e c h n i c a l  proposal 
ana  was permit ted to  r e v i s e  t n e  p r o p o s a l .  I n  a d d i t i o n ,  
o r a l  d i s c u s s i o n s  w i t h  bOtn P I C  and I n d i a n  H e a l t h  were 
c o n d u c t e d  r e y a r a i n g  t n e i r  estimated costs,  a n a  D e s t  and 
f i n a l  b u s i n e s s  proposals  were so l i c i t ed  f rom b o t h  o f f e r o r s .  

The s o l i c i t a t i o n  c o n t e m p l a t e d  a cos t - r e imbursemen t  4 

T h r e e  p r o p o s a l s  were r e c e i v e d  i n  r e s p o n s e  t o  t h e  RFP. 

PIC's r e v i s e d  t e c h n i c a l  p r o p o s a l  was e v a l u a t e d  and 
g i v e n  d score of 50 p o i n t s .  I ts  bes t  and f i n a l  proposed 
cost  was $ 1 0 2 , 2 9 6 ,  and I n d i a n  h e a l t h ' s  r e v i s e d  cost was 
$110 ,952 .  T h e  award d e c i s i o n  was o r i g i n a l l y  based o n  t h e  
g r e a t e r  t e c h n i c a l  merit o f  PIC'S proposal. However, a f te r  
r e v i e w i n y  t h e  c o n t r a c t  f i l e ,  i n  r e s p o n s e  t o  I n d i a n  H e a l t h ' s  
protest  t o  t h e  agency  a g a i n s t  t h e  c o n t r a c t  award, t h e  
c o n t r a c t i n g  o f f icer  s ta ted t h a t  the awara was based o n  t h e  
c o m b i n a t i o n  of  t e c h n i c a l  merit and PIC's low price. 

D i s c u s s  i o n  

K i t h  respect t o  I n d i a n  H e a l t h ' s  c o n t e n t i o n  t h a t  i t  
s h o u l a  have  been  g i v e n  t h e  same o p p o r t u n i t y  to  r e v i s e  i ts 

- 1/ N h i l e  I n d i a n  H e a l t h  does n o t  protest  t n i s  p o i n t ,  we 
n o t e  t h a t  t h e  leak of b u d g e t a r y  i n f o r m a t i o n  does n o t  
r e n d e r  t h e  p r o c u r e m e n t  improger s i n c e  n o t h i n g  p r o h i b i t s  
t h e  release of t h i s  t y p e  of i n f o r m a t i o n  i n  a n y  e v e n t ,  
p r o v i d e a  t h a t  a l l  o f f e r o r s  r e c e i v e  t h e  same i n f o r m a t i o n  a t  
a p p r o x i m a t e l y  t h e  same t i m e .  
B-2089b5, O C t .  4, 1982 ,  82-2 CPD 1 3 l U .  

- See F r e s h  F l a v o r  Meals, I n c . ,  
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technical proposal as was g i v e n  to  P I C ,  t h e  agency  c o n c e d e s  
t h a t  g e n e r a l l y  i f  d i s c u s s i o n s  are held w i t h  o n e  o f f e r o r ,  
t h e y  must  be  h e l d  w i t h  a l l  o t f e r o r s  w i t h i n  t h e  competit ive 
r a n g e .  The agency  c o r r e c t l y  p o i n t s  o u t ,  however,  t h a t  th% 
c o n t e n t  and e x t e n t  of those  d i s c u s s i o n s  are  w i t h i n  t h e  
d i s c r e t i o n  of t h e  c o n t r a c t i n g  o f f i c e r  s i n c e  t h e  number and 
t y p e  of d e f i c i e n c i e s ,  If any,  w i l l  v a r y  among t h e  pro- 
posals. 
1982, 82-L CPU 11 216.  W e  nave  r e c o g n i z e d  t h a t  a n  agency  

= Pope Main tenance  Corp., B-296143.3, S e p t .  9 ,  

need  n o t  c o n d u c t  d i s c u s s i o n s  w i t h  a n  offeror  when, as here, 
it p e r c e i v e s  no d e f i c i e n c i e s  i n  t h e  o f f e r o r ' s  p r o p o s a l ,  
p r o v i d e d  t h a t  t h e  o f f e r o r  is  g i v e n  t h e  O p p o r t u n i t y  t o  
s u b m i t  a best and f i n a l  o f f e r .  Magnaflux Corp., E-211914, 
Dec. 20 ,  1983, 84-1 CPD (I 4. Although I n d i a n  H e a l t h  a r g u e s  
t h a t  i t  was n o t  i n  fac t  g i v e n  a n  o p p o r t u n i t y  t o  s u b m i t  a 
best  and f i n a l  t e c h n i c a l  p r o p o s a l ,  i t  was askea t o  p r o v i d e  
a best and f i n a l  cos t  proposal. W e  have  h e l d  t h a t  a b s e n t  
e x p r e s s  c o n t r a r y  i n s t r u c t i o n s ,  o f f e r o r s  s h o u l d  know t h a t  
c h a n g e s  t o  t h e i r  t e c h n i c a l  proposals are p e r m i t t e d  i n  best  
and  f i n a l  o f f e r s .  S y s t e m s  Group As~ocia tes ,  I n c . ,  
B-198ti89, lvlay b ,  1981, &l-1 CPI) 349. Moreover ,  I n a i a n  
H e a l t h ' s  t e c h n i c a l  proposal was e s s e n t i a l l y  f r e e  of d e f  i- 
c i e n c e s  and e v e n  w i t h o u t  d i s c u s s i o n s  o r  r e v i s i o n ,  i t s  score 
was a n e a r l y  p e r f e c t  49. Thus,  w e  see no pre ludice  t o  
I n d i a n  h e a l t h  from t h e  l a c K  o f  d i s c u s s i o n s  r e g a r a i n j  i t s  
t e c h n i c a l  proposal. 

A s  i n a i c a t e d  p r e v i o u s l y ,  t h e  award t o  P I C  o r i g i n a l l y  
was based o n  t h e  " c o m p a r a t i v e l y  g r e a t e r  t e c h n i c a l  merit" ot 
t h e  P I C  proposal, b u t  t n e  c o n t r a c t i n g  o f f i c e r ' s  l e t t e r  
d e n y i n g  I n d i a n  h e a l t h ' s  protest  t o  t h e  agency  s ta ted t h a t  
t h e  award was based o n  a c o m b i n a t i o n  o f  t e c h n i c a l  merit and 
p r i ce .  T h e  agency  now c o n t e n a s  t h a t  t h e  record s u p p o r t s  a 
c o n c l u s i o n  t h a t  p r ice  was t h e  a e t e r m i n i n g  f a c t o r  for award 
s i n c e  t h e  two proposals were rated e s s e n t i a l l y  e q u a l  
t e c h n i c a l l y ,  a f t e r  t h e  e v a l u a t i o n  of P I C ' S  bes t  and f i n a l  
t e c h n i c a l  proposal. HHS t h u s  a r g u e s  t h a t  t h e  o r i g i n a l  
c o n f u s i o n  o f  t h e  agency  c o n t r a c t i n g  o f f i c i a l s  d i d  n o t  
p r e j u d i c e  I n d i a n  H e a l t h  s i n c e  it is clear t h a t  t h e  appro-  
p r i a t e  offeror was selected f o r  award. 

We a g r e e  w i t h  t h e  agency  t h a t  e v e n  though  a n  award 
o r i g i n a l l y  may have  been  based o n  i n v a l i a  g r o u n a s ,  w e  w i l l  
n o t  d i s t u r D  t n e  award i f  proper g r o u n d s  i n  fac t  ex i s t  for  
t h e  award. T h e  p u r p o s e  o f  o u r  r e v i e w  or  a procuremen t  

- 3 -  
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u n d e r  o u r  b id  protest  f u n c t i o n  is t o  d e t e r m i n e  w h e t h e r ,  
u n d e r  a l l  t h e  c i r c u m s t a n c e s ,  i n c l u d i n g  those discovered 
a f t e r  t h e  p ro tes t ,  t h e  a g e n c y  complied w i t h  t h e  app l i cab le  
s t a t u t e s  a n d  r e g u l a t i o n s .  - See R o t h - R a d c l i f f e  Co., I n c . ,  
8-213872.2,  J u n e  1 ,  1 9 8 4 ,  b4-1 CPD V 589. 

e 

W e  t h i n k  t h a t  a s o u n a  basis  fo r  t n e  award i n  t h i s  case 
d i d  e x i s t .  T h e  s o l i c i t a t i o n  g a v e  e q u a l  w e i g h t  t o  t e c h n i c a l  
merit and  escimatea cos ts ,  a n a  i t  s h o u l a  h a v e  b e e n  o w i o u s  
t o  a l l  o f fe rors  t h a t  estimated cos ts  c o u l d  become t h e  bas i s  
on wnich awara wou la  be made i f  t h e  two most acceptable 
proposals were e v a l u a t e d  as  e s s e n t i a l l y  e q u a l .  - S e e  52 
Cornp. Gen. 6 b b ,  690 ( 1 9 7 3 ) .  Even when a s o l i c i t a t i o n  
g i v e s  n o  w e i g h t  t o  estimated cos ts ,  o r  less w e i g h t  t h a n  t o  
t e c n n i c a l  merit, estimated costs may become t h e  b a s i s  for  
award when t h e  t e c h n i c a l  p r o p o s a l s  are  e q u a l  i n  merit.  - See Meaical S e r v i c e s  C o n s u l t a n t s ,  I n c . ,  MSh Ueve lopmen t  
b e r v i c e s ,  I n c . ,  B-203996 e t  a l . ,  May 2 5 ,  1982,  82-1 CPD 
11 4 9 3 ;  The S i n g e r  CO. ,  B-211857 e t  a l . ,  Feb. 1 3 ,  1984 ,  
84-1 CPD 11 177.  here, there  was n o  mater ia l  d i f f e r e n c e  i n  
t h e  t e c h n i c a l  merit of t h e  p r o p o s a l s  of I n d i a n  H e a l t h  and  
P I C ,  a n d  each m e t  t h e  a g e n c y ' s  n e e d s .  T h u s ,  award p r o p e r l y  
w a s  made to  P I C ,  whose estimatea costs were lower t h a n  
t n o s e  proposed by  I n d i a n  H e a l t h .  t 

R e g a r d i n g  I n d i a n  Heal th ' s  a l l e g a t i o n  t h a t  t h e  a g e n c y  
i m p r o p e r l y  m a n i p u l d t e d  i t  i n t o  i n c r e a s i n g  i t s  costs t o  i t s  
d e t r i m e n t ,  t h e  a g e n c y  s t a t e s  t h a t  d u e  t o  t h e  l e a k  o f  t h e  
$96 ,000  b u d g e t  f o r  t h e  p r o g r a m ,  a l l  o f f e r o r s  p r o p o s e d  cos ts  
o f  $ 9 6 , 0 0 0  i n  t h e i r  i n i t i a l  p r o p o s a l s .  A s  a r e s u l t ,  i t  
t o o k  g r e a t  care d u r i n g  t h e  d i s c u s s i o n s  t o  a s c e r t a i n  t h e  
o f f e r o r ' s  t r u e  costs,  a n d  i n f o r m e a  t h e  o f f e r o r s  t h a t  t h e  
$9b,OUO f i g u r e  was a n  estimate a n d  n o t  a c e i l i n g .  The 
a g e n c y  d e n i e s  a n y  u n e q u a l  t r e a t m e n t  of t h e  o f f e r o r s  d u r i n g  
t h e  d i s c u s s i o n s .  

We f i n d  n o  s u b s t a n c e  t o  I n a i a n  h e a l t h ' s  i n s i s t e n c e  
t h a t  i t  was m a n i p u l a t e d  i n t o  i n c r e a s i n g  i t s  cos ts  to  i ts  
d e t r i m e n t .  R a t h e r ,  t h e  q u e s t i o n s  asKed by t h e  a g e n c y  a b o u t  
I n d i a n  H e a l t h ' s  i n i t i a l  cost  estimate a p p e a r  t o  h a v e  b e e n  
f a i r  a n d  r e a s o n a b l e .  As a n  e x a m p l e ,  I n a i a n  H e a l t h ' s  
i n i t i a l  proposal s t a t ed  t h a t  20  p e r c e n t  of t h e  time of 
i t s  e x e c u t i v e  d i rec tor ,  who r e c e i v e s  d n  a n n u a l  sa lary of 
$28,750, would  be allocated to  t h e  p r o g r a m ,  b u t  t h e  
p r o p o s a l  showed a n  a n n u a l  cos t  f i g u r e  of o n l y  $ 1 , 6 9 2  for 
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the position. In response to the agency's question about 
this inconsistency, Indian Health's best and final offer 
agreed that the proper figure should be $5,750.  In 
addition, the initial proposal allocated 50 percent of ;he 
full-time salary of a clerk/receptionist to this program, 
and the agency expressed doubt that a secretary employed 
only half time would be sufficient. The best and final 
offer allocated the full salary to the program. In 
response to the agency's request for support for $300 in 
training costs, the best and final offer gave the requested 
details, but also provided for additional training and 
increased the figure to $1,170. 

Nothing in any of the agency's questions indicates any 
unfair manipulation of the protester. Rather, the record 
shows that HHS merely asked that Indian Health clarify 
aspects of its cost proposal which raised some concern on 
the agency's part about the adequacy or accuracy of the 
proposal. We find no impropriety in this, and note that in 
fact the agency was obligated to bring these deficiencies 
to Indian Health's attention. - See the Federal Acquisition 
Regulation, 4 8  C.F.R. S 15.61O(c) ( 1 9 8 4 ) .  

Indian Health also contends that the proposals were 
unfairly evaluated because PIC did not supply with its 
proposal the affiliation agreements with cooperating 
agencies that Indian Health insists were required by the 
solicitation. The solicitation, however, states that the 
"contractor" shall be required to negotiate the agreements 
and required only that the "proposed agreement" be attached 
to the proposal. The record indicates that PIC's proposal 
included a protocol signed by managing officals of three 
branches of the Phoneix Indian Medical Center expressing an 
intent to sustain a medical relationship with PIC's alco- 
holism treatment program. In addition, PIC's proposal 
indicated an intent to negotiate other affiliation agree- 
ments after award and, according to the agency, PIC now has 
agreements with two more providers of services relating to 
treatment of alcoholism. Based on these circumstances, the 
agency was not unreasonable in accepting PIC's proposal as 
complying with the affiliation agreement provision. 

The protest is denied. 

Harry R. Van &eve 
General Counsel 
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